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Providers Must Carefully Review Any Meaningful
Use Attestations Made to the Federal Government

eaningful use enforcement is coming as con-
M cerns regarding meaningful use fraud con-

tinue to increase. Since the passage of the
Health Information Technology for Economic and
Clinical Health (HITECH) Act and the implementation
of the electronic health record (EHR) meaningful use
program, the Office of Inspector General (OIG) and oth-
ers at the Department of Health and Human Services
(HHS) have been concerned about the increases in
claims, suggesting — even if indirectly — that such
increases may be related to fraud.! The concerns
regarding fraud are not surprising when considering
that, as of February 2014, more than 355,557 eligible
professionals and hospitals have been paid more than
$21 billion in incentive monies.?

The OIG has expressed concerns in several reports
that the meaningful use program is susceptible to fraud.*
The OIG, for example, conducted an early assessment of
the controls that the Centers for Medicare & Medicaid
Services (CMS) had in place to oversee the meaning-
ful use self-reports it received from eligible profession-
als and eligible hospitals in 2011.* In its 2012 report, the
OIG noted that CMS “has not implemented strong pre-
payment safeguards” and that CMS’ “ability to safeguard
incentive payments postpayment is also limited.”® The
OIG recommended that CMS require supporting docu-
mentation from “high-risk professionals and hospitals”
and further “bolster its current guidance by detailing
the types of supporting documentation it expects profes-
sionals and hospitals to maintain for specific meaningful
use measures.”’
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Most recently, the Department of Justice
(DOJ) has also entered into policing alleged
meaningful use fraud.

THE DEPARTMENT OF JUSTICE ACTION

The DOJ charged Joe White, a former chief
financial officer for the Shelby Regional
Medical Center (Shelby Regional), with
health care fraud violations related to
falsely attesting that Shelby Regional, a
now defunct 54-bed facility, met meaning-
ful use requirements. Shelby Regional is
owned by Shelby Medical Holdings, whose
owner, Dr. Tarig Mahmood, was separately
indicted for health care fraud in 2013.” On
January 22, 2014, Mr. White was indicted
by a federal grand jury in the Eastern
District of Texas and charged with (1) mak-
ing false statements to CMS, and (2) aggra-
vated identity theft.®

The indictment stems from the actual
attestations of meaningful use submitted
by White. Allegedly, “on Nov. 20, 2012,
White falsely attested to CMS that [Shelby
Regional] met the meaningful use require-
ments for the 2012 fiscal year. However,
Shelby Regional relied on paper records
throughout the fiscal year and only mini-
mally used electronic health records.”
Further, according to the DOJ, “[t]o give
the false appearance that the hospital was
actually using Certified Electronic Health
Record Technology, White directed its soft-
ware vendor and hospital employees to
manually input data from paper records
into the [EHR] software, often times months
after the patient was discharged and after
the end of the fiscal year.”!

With respect to the aggravated iden-
tity theft, White allegedly used another
person’s name and information without
permission to falsely attest to the hospi-
tal's meaningful use. Relying on the false
attestation, CMS paid Shelby Regional
$785,655. “In total, hospitals operated by
Dr. Mahmood, including Shelby Regional,
were paid $16,794,462.66 by the Medicaid
and Medicare EHR incentive programs for
fiscal years 2011 and 2012.”" If convicted,

Mr. White faces up to five years in federal
prison for making a false statement and
up to two years in federal prison for aggra-
vated identity theft.

According to a report by the Information
Security Media Group, the DOJ action
arose from an OIG investigation related
to the submission of false meaningful use
attestations.'?

MeaNINGFUL USE ATTESTATION

AND PERSONAL LIABILITY

When the eligible professional, eligible
hospital, or a respective employee makes
the necessary submission for meaningful
use incentive funds, the person is required
to certify and attest to a number of facts,
including that the claim does not contain
a misrepresentation or false statement. For
example, when filing for Medicare-related
EHR incentive funds on behalf of an eligi-
ble professional, the submitter must attest
to the following:

I certify that the foregoing informa-
tion is true, accurate, and complete.
I understand that the Medicare
EHR Incentive Program payment I
requested will be paid from Federal
funds, that by filing this attestation
T am submitting a claim for Federal
funds, and that the use of any false
claims, statements, or documents,
or the concealment of a mate-
rial fact used to obtain a Medicare
EHR Incentive Program payment,
may be prosecuted under applica-
ble Federal or State criminal laws
and may also be subject to civil
penalties.

USER WORKING ON BEHALF
OF PROVIDER: I certify that I am
attesting on behalf of a provider
who has given me authority to
act as his/her agent. I understand
that both the provider and I can be
held personally responsible for all
information entered. I understand
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that a user attesting on behalf of
a provider must have an Identity

and Access Management system
web user account associated with
the provider for whom he/she is

attesting.

The attestation statements make clear
that individuals making the submission
may be individually subject to federal and
state criminal and civil penalties. The attes-
tation statement for eligible hospitals and
critical access hospitals is much the same,
except the statement does not include the
language underlined above.!* Nonetheless,
as can be seen from the indictment against
Mr. White, hospital representatives can be
held personally liable.

ConcLupiNG COMMENTS

Hospitals, providers, and those making sub-
missions on their behalf should expect an
increase in meaningful use fraud enforce-
ment. The OIG has advised that false state-
ments related to the incentive program
are “of continuing interest.”’> The Texas
case has also sparked interest from several
members of Congress. On February 26,
2014, Chairman of the House Energy and
Commerce Committee Fred Upton (R-MI),
Vice Chairman of the Health and Oversight
and Investigations Subcommittees Michael
C. Burgess, M.D. (R-TX), and Chairman
Emeritus Joe Barton (R-TX) sent a letter to
each of CMS’ Chief Administrator Marilyn
Tavenner and HHS' Inspector General
Daniel Levinson asking for certain details
on the types of steps CMS was taking to
minimize fraud as well as the recommen-
dations that have been made by the OIG.®
They were asked to respond by March 12,
2014.

Health care providers must carefully
review any meaningful use attestations
made to the federal government. The attes-
tation is a legal statement, which may be
used against both the provider and the indi-
vidual to claw back monies paid under the
incentive programs as well as to exclude

individuals and entities from federally
funded health care programs. Further,
while both companies and individuals are
subject to criminal penalties, only individ-
uals can serve time in prison.

Providers do have an ongoing obligation
to disclose to CMS if they believe they have
been overpaid under the incentive pro-
grams.'”” Health Management Associates,
Inc. (HMA), for example, repaid $31 mil-
lion to CMS and the relevant state pro-
grams after discovering through an
internal audit that 11 of the hospitals it had
enrolled in the federal Medicare and vari-
ous state Medicaid Healthcare Information
Technology programs did not meet the
meaningful use criteria necessary to qual-
ify for the payments.'® Given the possible
penalties, a proactive audit is a good start
for evaluating compliance.
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